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Dear Mr. Chairman:

Thank you for the invitation to testify today before the Committee on the nomination of the
Honorable Alberto R. Gonzales as Attorney General of the United States of America. I have
submitted my written testimony and I would request that my written testimony be accepted for
the written record of this hearing.

Historically, campaigns to end torture have focused initially on two national authorities: the
president or chief executive and the head of the Ministry of Justice. It is presumed that the
president or prime minister has both the responsibility and the capacity to set values and policies
that direct how security forces and all government officials operate. The minister of justice or
attorney general has three important roles: (1) to establish policies and procedures that diminish
the incentive to use torture, such as regulating the role that confessions play in the overall
administration of justice; (2) the prosecuting of or other sanctioning of torturers or persons who
ill-treat detainees, and (3) the overall responsibility for avoiding impunity. These roles require a
clear understanding of what torture is and why it is wrong, as well as very practical ideas on how
to prevent its use.

Because of heightened national and international concern about torture and issues that have been
raised about this nomination, I have been invited to talk about the experience the Center for
Victims of Torture has had addressing these roles and what needs to be done to repair the
standing of the United States in the world.

Background on Experience and CVT

The Center for Victims of Torture' is a nonpartisan, nonprofit organization established in 1985
as the first specialized institution in the United States to provide rehabilitation to victims of
government-sponsored torture and to work for the abolition of torture. CVT has provided care
for about 1000 survivors of torture from over 60 countries, including American citizens who
were tortured by foreign governments. In 1998, at the invitation of the U.S. State Department
Bureau of Population, Migration, and Refugees, we initiated treatment projects in Sierra Leone

'www.cvt.org for further information and background



and Guinea to assist survivors from Sierra Leone and Liberia, adding about 6,500 additional
clients to our caseload.” I have been CVT’s executive director for more than 16 years. What I
have learned from our clients and their interactions with our staff of health professionals is the
primary basis of my testimony.

In addition, CVT is one of the earliest members of the International Rehabilitation Council for
Torture Victims (the IRCT) and a founder of the National Consortium of Torture Treatment
Programs (NCTTP). CVT provides technical assistance to 33 U.S. programs for torture
survivors and another 17 international torture rehabilitation programs in places where torture has
been widely practiced. In September 2004 the Center for Victims of Torture also sponsored an
international symposium on New Tactics in Human Rights in Ankara, Turkey, a culmination of
nine years of interaction with the global human rights community about new ideas to create more
effective strategies to improve human rights, including the abolition of torture. In all, 565 people
from 89 nations participated in that symposium.

In making my remarks today, I also draw from my experience as an original member of the
Experts Panel on the Prevention of Torture of the Organization for Security and Cooperation in
Europe.

Before addressing the heart of my testimony, I would like to make these preliminary comments.

I have notified the Committee’s staff that I am not here to take a position on the nomination
itself, as it is CVT’s policy not to comment on the qualifications of specific individuals for
government posts. I have been asked to draw on the expertise of CVT in speaking about the
January 25, 2002, memorandum emerging from the White House Counsel and other memoranda
and discussions related to torture, as well as their implications for American policy.

I also reiterate that the Center for Victims of Torture is not only a nonpartisan organization, but
one that consistently and most consciously has sought to bridge partisan differences to focus on a
basic American moral principle, reiterated by President Bush in his June 26, 2004, declaration
marking United Nations International Day in Support of Victims of Torture: “Freedom from
torture is an inalienable right.” We are very proud of our work with Senator David Durenberger
of Minnesota in initiating the Torture Victims Relief Act; we worked closely with Senators Paul
Wellstone and Rod Grams to achieve the bill’s passage in 1998, with the support of many
members of this Committee; and we have welcomed ongoing support from Senators Norm
Coleman and Mark Dayton, continuing Minnesota’s bipartisan tradition of supporting victims of
torture.

In 2001, in recognition of our work treating survivors of torture, Attorney General John Ashcroft
awarded CVT the National Crime Victim’s Service Award.

2 Hubbard, J., & Pearson, N. (2004) Sierra Leonean refugees in Guinea: Addressing the mental
health effects of massive community violence. In K. Miller & L. Rasco (Eds.), The mental health
of refugees: Ecological approaches to healing and adaptation (pp. 95-132). Mahwah, NJ:
Lawrence Erlbaum Publishers, Inc.
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Despite that bipartisan history, even we have found an increasingly partisan tone during the
previous election period regarding the interpretation of the memoranda about torture and the
nature and extent of interrogation methods used in Guantanamo, Abu Ghraib, and elsewhere.

We believe that Americans do not want to be, and cannot afford to be, partisan about the issue of
torture.

In no small part, I decided to appear before this Committee because its Chairman, Senator Arlen
Specter, was the primary champion of the 1992 Torture Victims Protection Act, a legislative
breakthrough with enormous potential for the prevention of torture as well as the protection of its
victims. The TVPA has been broadly welcomed by human rights advocates around the world as
a model of a new tactic in the arsenal of torture prevention. I come today to seek continued
leadership from this Committee, from the Congress, and from the Administration at a time when
basic treaties and other human rights norms have been undermined and, for so many of us in the
movement against torture, there has been a disheartening retreat from the clarity of the
prohibition against all forms of torture, as well as cruel, inhuman or degrading treatment.

Torture is not a partisan issue. The United States was deeply involved in the process of drafting
the Convention Against Torture, during the administrations of both Jimmy Carter and Ronald
Reagan. For seven years, U.S. delegates worked to help make the language of the Convention
concrete and enforceable. The Reagan Administration submitted the Convention to the Senate in
1988 for its advice and consent. The Administration of George H. Bush resubmitted it to the
Senate the next year, and strongly supported ratification. A bipartisan coalition in the Senate
worked to ensure ratification. The Senate Foreign Relations Committee voted 10-0 to report the
Convention favorably to the full Senate, which considered and supported a package of
amendments presented jointly by Senators Helms and Pell. It is an indication of the strength of
the consensus about the prohibition of torture that the U.S. has ratified no other human rights
treaty so promptly.

Concerns about Official Memoranda Justifying Torture.

Having worked with thousands of survivors from more than 60 countries around the world, we
know what torture is and we know firsthand its impact.

Based on this experience, [ was asked to address concerns about the memorandum prepared by
White House Counsel Alberto R. Gonzales regarding the applicability of the Geneva
Conventions, and a series of other memoranda prepared at his direction and distributed as legal
positions within various parts of the government, including those by Jay Bybee and the Working
Group on Interrogations.”

3 January 25, 2002, Memorandum for the President, From Alberto R. Gonzales, Subject:
Decision re: Application of the Geneva Convention on Prisoners of War to the Conflict with Al
Qaeda and the Taliban; Working Group Report on Detainee Interrogations in the Global War on
Terrorism: Assessment of Legal, Historical, Policy, and Operational Considerations, 6 March
2003; August 1, 2002, Memorandum for Alberto R. Gonzales, Counsel to the President, Re:
Standards of Conduct for Interrogation under 18 U.S.C. 2340-2340A., From Office of the
Assistant Attorney General (Jay Bybee), Office of Legal Counsel
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The memoranda not only make errors with regard to the legal prohibition of torture, but grave
moral and political errors as well that have high costs for human beings and for the reputation of
our nation in the world. They disregard the human suffering caused by torture and inhumane
treatment. They are based on faulty premises, even fantasies, about the benefits and payoffs of
torture. They created vast political costs for our nation’s leadership role for human rights and
democracy in the world. What is striking about all of these memoranda is the lack of recognition
of the physical and psychological damage of torture and inhumane treatment.

Human Costs

There are approximately 500,000 survivors of torture who have fled to this nation’s shores to
seek safety and freedom from torture. Although there are different physical symptoms
associated with the form of torture they endured, there is a remarkably common pattern of
profound emotional reactions and psychological symptoms that transcends cultural and national
differences. The effects can include but are not limited to: re-experiencing the trauma, avoidance
and emotional numbing, hyperarousal, depression, damaged self-concept and foreshortened
future, dissociation/ depersonalization, atypical behaviors such as impulse-control problems and
high-risk behavior, somatic complaints, sexual dysfunction, psychosis, substance abuse, and
neuropsychological impairment such as the loss of short-term or long-term memory, perceptual
difficulties, loss of ability to sustain attention or concentration, and the loss of ability to learn.*

The main psychiatric disorders associated with torture are posttraumatic stress disorder (PTSD)
and major depression (DSM IV).” While it is important to recognize that not everyone who has
been tortured develops a diagnosable mental disorder, it is equally important to recognize that for
many survivors, the symptoms and aftereffects of torture endure for a lifetime. We know, for
example, that survivors of the Holocaust and the concentration camps during World War II have
much higher rates of clinical depression and suicide even 50 years after the conclusion of those
events. This suffering is not something that time simply heals. We also know that torture can
profoundly damage intimate relationships between spouses, parents, children, and other family
members, and between the victims and their communities. This level of trauma affects future
generations, as again we see higher rates of suicide and depression among the children and
grandchildren of Holocaust survivors. These results have been repeated among survivors of
other cruel and inhumane treatment.®

* See, for example, Physicians for Human Rights. (2001). “Psychological evidence of torture,”
in Examining asylum seekers: A health professional’s guide to medical and psychological
evaluations of torture. Boston: Author. Pp. 64-69. and Basoglu, M., Jaranson, J. M., Mollica, R.,
& Kastrup, M. (2001). Torture and mental health : A research overview. In. E. Gerrity, T.M.
Keane, & F. Tuma (Eds.), The mental health consequences of torture (pp. 35- 62). New York:
Plenum.

> American Psychiatric Association. (2000). Diagnostic and Statistical Manual of Mental
Disorders, 4™ edition. Author.

¢ Torture and It’s Consequences: Current Treatment Approaches; edited by Metin Basoglu,
Cambridge University Press, 1992
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Through our examination and detailed work with survivors, we have reached conclusions about
torture’s nature and purpose that we believe to be relevant for the discussion that must take place
in our nation about the tolerance or intolerance of torture and any practices that border on it.
Torture in the modern world is not, primarily, a tool for gaining information, but rather a
political weapon, that uses fear to shape societies.

The Bybee memorandum of August 2002 is particularly egregious and dangerous. The overall
tone of the Bybee memorandum restricts the definition of torture so narrowly that it could be
used to justify various forms of torture. One of the most problematic conclusions of that memo
was the notion that “These statutes suggest that ‘severe pain’... would ordinarily be associated
with a sufficiently serious physical condition or injury such as death, organ failure, or serious
impairment of body functions—in order to constitute torture.”’

When I first read this statement, I was reminded of our interactions with Vietnamese reeducation
camp survivors who arrived as refugees in the United States in the early 1990s. They had been
through horrific experiences that any reasonable person would understand to be torture with
regard to direct physical coercion, conditions of malnutrition, and intentionally malevolent
prison conditions. Their symptoms were consistent with those of other survivors of torture we
had seen from Cuba, Central and South America, Africa and Eastern Europe, and from
Cambodia. Yet we discovered that the Vietnamese word for torture literally meant “dying under
torment.” As they survived and still lived, it stood to reason that in their minds they were not
“tortured.” They didn’t have the concepts within their language to interpret and understand what
had happened to them. Bybee’s definition for torture appears to be “dying under torment.” If we
used this definition, the Center for Victims of Torture wouldn’t have clients at all.

The second extraordinary claim was that torture occurs only when the intent was to cause pain,
rather than that pain was intentionally used to gain information or confessions: “the infliction of
such (severe) pain must be the defendant’s precise objective.” In other words, only when a
sadist carried out techniques that lead to organ failure and death can we call it torture.

This is not only a wrong definition from a legal point of view, it is morally wrong, and it is
against American values. With a definition like this, we can not retrieve the historic leadership
role that the United States has played in the global campaign against torture. We are thankful
that the new Justice Administration memorandum of December 2004 recognizes the errors of the
earlier memorandum and corrects some of them.” We wish that it had not taken so long to do so.
After the Bybee definition was solicited, accepted, and circulated by Gonzales, hundreds of
detainees under U.S. control have suffered from torture and inhumane and degrading treatment.

7 Bybee Memorandum to Alberto Gonzales, page 6.

¥ Bybee Memorandum to Alberto Gonzales, page 3.

° December 30, 2004, Memorandum for James B. Comey Deputy Attorney General, re: Legal
Standards Applicable Under 18 U.S. C. § 2340-2340A, Office of the Assistant Attorney General,
U.S. Department of Justice, Office of Legal Counsel, signed by Daniel Levin, Acting Assistant
Attorney General.
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The American public and the world were shocked by the photos from Abu Ghraib. They remind
us that torture is not abstract: It is dirty, intentionally humiliating, often sexual in its content, and
degrading for the victim and the victimizer.

These photos were not the first credible reports on the use of torture in the war on terrorism. At
least two years previously, the Washington Post reported on incidents of torture and death during
interrogations in Afghanistan. Human rights organizations carefully monitored the situation
based on highly restricted access, and concerns were raised by, among others, the U.N. Special
Rapporteur on Torture. We now know that the International Committee of the Red Cross—the
institution assigned the responsibility to interpret and to monitor the Geneva Conventions—had
expressed concerns about U.S. practices in interrogation and the hiding of prisoners from their
view. Such efforts to avoid ICRC access to detainees are a practice which, in every other
circumstance has been accompanied by torture and is usually denounced by the State
Department’s annual human rights review. Since then, many other internal memoranda have
been released to the public indicating that abuses including torture as well as inhumane treatment
have been systematically practiced. Perhaps the only truly good news from this sorry situation is
the extent to which military personnel and lawyers, members of the FBI, and other government
officials have denounced torture and ill-treatment of detainees and have used their influence to
try and curb the abuses.

But it is not clear what their superiors did with the information, or whether their valiant efforts
were ignored or heeded. It is not encouraging, however, to learn that the abuses continued over
time and, in fact, no outside monitor can assure us that they have ended altogether

Part of the problem is that the Bybee memorandum misuses a criminal statute for procedural and
administrative guidelines. The discussion on an appropriate definition of torture must
distinguish between at least three operative differences:

1. The U.S. statute (18 U.S.C. §§ 240-2340A) implementing the Convention Against
Torture must define torture with sufficient clarity to guide prosecutors and judges on
issues of proscribed actions and evidence to meet the high standards of proof
necessary to convict in U.S. criminal courts.

2. Another sort of definition prescribes what conduct must be avoided, as a matter of
policy and procedures, by government agents with regard to acceptable practices to
use in interrogations. Such a definition should be much broader and more inclusive,
and not try to create a line that is too fine.

3. Health care professionals and those working with victims use the definition within the
U.N. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment.'” Documentation of the experience and symptoms of torture within

1% Article 1.1 For the purposes of this Convention, torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or
a third person has committed or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
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treatment tends to focus on scenarios and contexts, where various practices
accumulate and mutually reinforce one another for effect, rather than individual forms
of torture. This provides a richer view to understand what happened and how it
affects the survivor. This more empirical approach allows the gathering of evidence
that ultimately can help provide greater clarity for legal and policy purposes.'' '?

By confusing the criminal code definition with a guide to policy, Mr. Bybee twisted its content to
become an advisory on how to avoid criminal prosecution. The U.S. understanding of torture
must be more inclusive than that needed to keep our interrogators out of jail. It should be based
on a clear view of the standards of human dignity that we stand for in the world.

The December 30 memorandum of the Office of the Legal Counsel of the Justice Department
recognizes some of the errors of the Bybee memorandum, in particular the definition of torture as
pain equivalent in intensity to pain accompanying serious physical injury such as organ failure or
death. It also clearly states that torture is abhorrent to both the American law and values and to
international norms. But the new memo is problematic in other ways. It assiduously refuses to
provide a broad view of the appropriate standards for conduct of interrogations or detention. In
this sense, it does not escape the narrow focus on criminal prosecution that I discussed above. It
gives the impression that the Office of the Legal Counsel is not concerned with conduct which
qualifies as “cruel, inhuman or degrading treatment or punishment.” The Torture Convention and
U.S. law prohibit both torture and inhuman and degrading treatment. The memo just says that
torture is prohibited and then works with a narrow definition of torture. We need top legal
experts also to say what we stand for, not just what we are against. What we stand for is clearly
stated in Article 10 of the Covenant on Civil and Political Rights, which we have ratified without
reservation: “All persons deprived of their liberty shall be treated with humanity and with
respect for the inherent dignity of the human person.” The memo is also unclear about whether it
applies to Guantdnamo, Afghanistan, or Iraq, at a time when we are in great need of clarity on
exactly those issues.”® Finally, the new memo evades the question of whether the President has
the authority to order that torture be inflicted. It says it doesn’t have to deal with that issue
because the President has stated an unequivocal directive that U.S. personnel not engage in
torture. But this leaves the impression that the President (or secretary of defense) could change
his mind and ignore the limits on torture. But in light of continuing evidence that the President’s
directive has not been followed in the field, there is still a need for a stronger statement that U.S.

official or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.

' As an example of this empirical approach, see HURIDOCS Standard Formats for the
Recording and Exchange of Bibliographic Information Concerning Human Rights, by Aida
Maria Noval et al, HURIDOCS, 1993.

12 The Manual on Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the "Istanbul Protocol"), United Nations,
1999.

13 In footnote 6, the memo states that it does not address the Geneva Conventions, the Uniform
Code of Military Justice, the Military Extraterritorial Jurisdiction Act, and the War Crimes Act,
giving the impression that the conclusions of the memo may not apply to conduct of members of
the military.
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and international law prohibit torture and inhuman and degrading treatment and must be
followed in all circumstances.

Moral and Political Errors

Among the moral and political errors, the memoranda ignore the fact that torture violates at least
three important principles embedded in our Constitution that are such basic American values as
to define our very identity. These values include:

1) “One is innocent until proven guilty.” Perhaps this is the bedrock of Americans’ sense of
justice. Its corollary is that one should not be punished until that guilt is established. But there is
nothing more punishing than the strategic but sadistic use of pain to force a confession or to gain
information. Victims of torture—who tell us that they longed for death—would testify that this
punishment is even worse than death. Punishment before guilt is proven must be viewed as
anathema to American’s values.

2) Punishment must fit the crime, but should never descend to barbarity. Hence, our Eighth
Amendment to the Constitution prohibits all forms of “cruel and unusual punishments.” This
prohibition together with the privilege against self-incrimination in the Fifth Amendment and the
prohibition of unlawful searches and seizures in the Fourth Amendment, led to the abolition of
the “third-degree” forms of interrogation by the U.S. Supreme Court in the 1930s, a euphemism
for torture routinely applied by police before that time. The Bybee memorandum relies on a
narrow legalistic interpretation of the Eighth Amendment as applying only to punishment after
conviction and therefore leaves open the possibility of using forms of pain prior to conviction.
While there may be court decisions to support this extremely narrow perception of the Eighth
Amendment, the Bybee memorandum’s approach ignores the fundamental and far broader
American values which are reflected in the cruel and unusual punishments clause. Further, the
Bybee memorandum’s approach ignores the first principle and pretends that torture is not an
extreme form of punishment, both to the body and the soul of the victim.

3) The most practical tool against torture is the Fifth Amendment to the U.S. Constitution,
which protects the accused from self-incrimination (“nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property, without due process
of law”). Our Founding Fathers did not write this protection to allow mobsters and the corrupt
an easy pass to frustrate justice. They recognized that the restriction puts the burden on the state
to prove that a crime has been committed. They did so in a time when torture was still a basic
tactic of autocratic states to intimidate populations in the name of order. Freedom from torture
was one of the key struggles of the 18™-century Enlightenment. Even today, when human rights
experts plan campaigns to end torture, they identify the need to limit the importance of
confessions in legal proceedings as the single most important action to be taken. Abolishing
confessions—self-incrimination—takes away the incentive to use torture.

The Fifth Amendment has been much degraded by Hollywood movies and politicians. That this
protection has fallen from popular favor only indicates the degree to which most Americans have
felt free from the fear of torture, a freedom that has expanded as our courts have given greater
prominence to the Amendment’s protections.
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Faulty Premises

The assumption behind the memoranda, particularly the Bybee memorandum and the later report
by the Working Group on Interrogation, is that some form of physical and mental coercion is
necessary to get information to protect the American people from terrorism. These are unproven
assumptions based on anecdotes from agencies with little transparency. But they have been
popularized in the American media by endless repetition of what is called the “ticking time
bomb” scenario. A version of this scenario is outlined in the findings of the Israeli Supreme
Court, which outlawed the stress and duress type techniques reportedly now in use by American
forces. “A given suspect is arrested by the GSS (General Security Service). He holds
information respecting the location of a bomb that was set and will imminently explode. There
is no way to diffuse the bomb without this information. If the information is obtained, however,
the bomb may be diffused. If the bomb is not diffused, scores will be killed and maimed. Is a
GSS investigator authorized to employ physical means in order to elicit information regarding
the location of the bomb in such instances?”'* There are variations on this scenario, often
emphasizing an increasing number of victims or an ever more imminent blast.

The assumption of the Bybee memorandum is “yes, this is justified.” The conclusion of the
Israeli Supreme Court was that it was not. I believe that the Court was right. Based on our
experience with torture survivors and understanding the systems in which they have been abused,
we believe it is important that these discussions not be shaped by speculation but rather through
an understanding of how torture is actually used in the world. There are eight broad lessons we
have learned from working with torture survivors:

1. Torture does not yield reliable information. Well-trained interrogators, within the
military, the FBI, and the police have testified that torture does not work, is unreliable
and distracting from the hard work of interrogation. Nearly every client at the Center for
Victims of Torture, when subjected to torture, confessed to a crime they did not commit,
gave up extraneous information, or supplied names of innocent friends or colleagues to
their torturers. It is a great source of shame for our clients, who tell us they would have
said anything their tormentors wanted them to say in order to get the pain to stop. Such
extraneous information distracts, rather than supports, valid investigations.

2. Torture does not yield information quickly. Although eventually everyone will
confess to something, it takes a lot of time. We know that many militaries and radical
groups train their members to resist torture and to pass along false pieces of information
during the process. And we note that those with strong religious beliefs and those with
strong political beliefs that help them understand the purposes of torture used against
them are most able to resist and to recover from its impact.

3. Torture will not be used only against the guilty. Inherent in all of the scenario
building is the assumption that we know, with great reliability, that we have the
appropriate party who possesses knowledge that could save lives. But our clients are
living testimony that once used, torture becomes a fishing expedition to find information.
It perverts the system which, seeking shortcuts to the hard work of investigation, relies

' (P. 33 from “Judgment on the Interrogation Methods applied by the GSS, Israeli Supreme
Court, the 6th of September, 1999” taken from website: http://www.derechos.org/human-
richts/mena/doc/torture.html)
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increasingly on torture. The estimate from the Red Cross was that at least 80 percent of
those imprisoned at Abu Ghraib, for example, should never have been arrested, but were
there because it was easier to arrest persons than to let them go (people feared letting go a
terrorist more than protecting the innocent). The Israeli security system claimed to use its
stress and duress techniques only where they had the most reliable information about the
detainee’s guilt. Yet human rights monitors estimate that they were used on over 8000
detainees. It is not credible to believe they had this precise information about so many."

4. Torture has a corrupting effect on the perpetrator. The relationship between the
victim and the torturer is highly intimate, even if one-sided. It is filled with stress for the
interrogator, balancing the job with the moral and ethical values of a person with family
and friends. One way this cognitive dissonance is managed is through a group process
that dehumanizes the victim. But still another way is to insure that some sort of
confession is obtained to justify to the interrogator and to his superiors that pain and
suffering was validly used.'®

5. Torture has never been confined to narrow conditions. Torture has often been
justified by reference to a small number of people who know about the “ticking time
bomb,” but in practice, it has always been extended to a much wider population.

6. Psychological torture is damaging. When torture is defined as strictly a physical act,
many believe that psychological coercion is okay. I was surprised when I began working
at CVT to find that our clients said it was the psychological forms of torture that were the
most debilitating over a long period. The source of their nightmares, 15 and 20 years
later, was the mock executions or hearing others being tortured. The lack of self-esteem
and depression were more related to scenarios of humiliation, consciously structured to
demean the victim. Many within the world treatment movement believe we have seen
increasingly sophisticated forms of psychological torture over the past 20 years.

7. Stress and duress techniques are forms of torture. Many of these techniques were
developed during Israel’s struggle against terrorism, and so this example is often cited for
effective interrogation techniques falling short of torture. But the Israeli Supreme Court
concluded that they were illegitimate. Every democratic nation’s court system and
international court which has reviewed them has concluded that they are forms of
torture.'’

8. We cannot use torture and still retain the moral high ground. The arguments we hear
are not so different in form and content from those used by the repressive governments of
CVT’s clients, and which the U.S. has refused to accept from other nations that have used
torture to combat their real or perceived enemies. Torture is not an effective or efficient
producer of reliable information. But it is effective and efficient at producing fear and
rage, both in the individuals tortured and in their broader communities.

Costs to America’s Leadership

1> Barton Gelman, “Israeli First: Word ‘Torture’ is Spoken: Attorney General Condemns
Shaking of Arab Prisoners in Interrogation,” Washington Post, October 21, 1995

' The Politics of Pain: Torturers and their Masters, edited by Ronald D. Crelinsten and Alex P.
Schmid (Leiden: Center for the Study of Social Conflicts, 1993).

17 See citation #14.
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America has much to be proud of in its leadership on torture over the past two decades.
Legislation such as the TVPA has provided new ways for survivors of torture to seek justice and
also ways of warning torturers that their impunity has real limits. The U.S. is the single largest
contributor to efforts to support the care and rehabilitation of torture victims through the TVRA
and other efforts supported by Congress. Congress has actively investigated cases of torture and
many members have devoted personal efforts to protect individuals and protest government
policies of torture. This Congressional action has set into motion a series of national institutions
and policies that have worked against torture, such as the creation of the human rights bureau at
State Department, whose annual report regularly reports on issues of torture. I have been asked
by State Department officials on several occasions to meet with them and representatives of
states that use torture so that the experience of the torture rehabilitation network could come to
bear on the discussion. Through our New Tactics in Human Rights program, we have consulted
with State on ideas and projects that might help diminish the acceptability of torture in a number
of nations. I have been proud to serve on the U.S. delegation to the Human Dimension Meeting
of the OSCE and deliver our nation’s statement on the prevention of torture.

The costs to America are far reaching, from the disillusionment and fear of individuals, on the
one hand, to complications in our ability to conduct foreign policy, on the other.

For CVT clients and other torture victims living in the U.S., there is increased anxiety and a
sense of danger to them. They fled seeking safety in a nation known to protect individuals from
the abuse of the state. Now they see this guardian engaging in behavior so reminiscent of what
happened in their own nation.

Human rights organizations in repressive countries now express fear that they no longer have the
assistance and assurance of the U.S. to protect them as human rights defenders from torture. At
the recent New Tactics in Human Rights Symposium in Ankara, Turkey, a number of human
rights defenders told me that their governments now say that they are only doing what the
Americans do. Perceptions of greater vulnerability and fear can reduce the activity of those
needed to identify and work to correct human rights abuses in their home countries, including
much of the Middle East.

It is not an abstraction for us to say that the August 2002 memorandum received and
disseminated by Mr. Gonzales also increases the danger of torture to American citizens. CVT
has provided care to American torture survivors—religious leaders, businessmen, tourists—
tortured in as diverse locales as Mexico and Saudi Arabia. The struggle to end torture
everywhere is to our nation’s benefit in an increasingly globalized world.

Yet for those who oppose America, the use of torture proves to them what they thought they
already knew about American policy and justifies to themselves the use of extreme violence
against American interests and people. It changes their political calculations of what they can
get away with and still attract public support for their cause. Torture produces rage and fear, not
only with the victims, but in their society.

The memoranda create a global impression that the U.S. rejects world consensus on basic issues,
such as human rights. They embarrass the United States and undermine our political credibility
on many other foreign policy issues.
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What Must Be Done?

In March 2003, President Bush met with the recently appointed U.N. High Commissioner for
Human Rights, Mr. Sergio de Mello, in the Oval Office a few months before Mr. de Mello was
killed in a terrorist bombing in Iraq. At that time, there were already concerns being raised about
the conduct of American interrogations in Afghanistan. I am told that President Bush himself
raised the issue of torture, saying that he would never authorize or condone torture as President
of the United States. But, he added, that if there were another terrorist attack like the Twin
Towers, he would have to explain to the American people why he did not.

This is a terrible burden to bear, balancing effectiveness in performing his duty to protect the
American people and holding firm to an important American value. There are voices telling him
that this is no burden and offering torture as an effective instrument of policy with minimal
moral and political consequences. There are other voices, as in the Gonzalez and Bybee
memoranda, that try to relieve the burden by separating the concepts from the reality that is
torture. These answers do not relieve the burden, they only increase the temptation.

It is up to all of us, to members of this Senate, and to the U.S. attorney general to be clear that
torture is a line we will not cross under any circumstances or for any purpose. It is imperative to
U.S. security, the success of our foreign policy and the safety of Americans working and living
abroad that the attorney general is in agreement with American values and will use the full scope
of American and international law to take a responsible stance in actively denouncing torture and
that he will work vigorously to prevent the use of torture and prosecute perpetrators.

To that end I respectfully call on the Senate Judiciary Committee to require a routine report from
the Department of Justice on their work to stop and prevent the use of torture including their
collaborative efforts with the Department of Defense and the Department of State. I ask that the
Committee keep the issue of torture on the forefront of their agenda. America needs you to be
vigilant in your questioning and oversight until it is clear in both our tacit and explicit policies
and our actions that the U.S. is back on course and is in full compliance with national and
international law and American values.

When speaking on the Senate floor in support of ratification of the Convention Against Torture,
Senator Nancy Kassebaum said “I believe we have nothing to fear about our compliance with the
terms of the treaty. Torture is simply not accepted in this country, and never will be.”'® This is
as true today as it was then. Now, let us make it so.

Thank you.

'8 Congressional Record, U.S. Senate, October 27, 1990, p. S17491
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